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Abstract 1

Hot Tubbing, &lso known &sConcurrent Evidence, the Tandem Expert Process,tr 1

Dueling Experts, briginated In Australia iIn the 1970sand has been &xported 1o 1

Canada,Hong Kong, llew Zealand,

(WabgiNg56231>S1 Tf -36.0656 -1.3552 TD .0021 Tc [(CJ6 .3661[ 0 )50020riginatedrig,hoiripdrbeadg tthas 1primarily 1been 1

courtrooms. 1A% initially formulated fhe processtvas intended As & tvay 1o better 1

control taseshvolving éxpert fiestimony. The firocessihvolves éxperts fiaking the 1

witness $tand 1o dffer their bpinions back 10 back bn $pecific issues. IFadllowing 1

each lpresentation, lexperts 1may lquestion lone lanother land 1
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Introduction 1
1

Expert tvitnesses are dften gritical in litigation dr &rbitration of tonstruction disputes dn 1
complex gonstruction firojects, éspecially i theselegal disputes genter an 1
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“The role of experts and expert testimony remains a controversial component a
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In fhis processthe &xperts &re &ncouraged o &ddress the gourt @r fribunal directly; dleal 1
with &tatements inade by dpposing &xperts; &and &ncouraged fio dlirectly &sk guestions af 1
opposing &xperts. EXperts are &ncouraged fo have bpen dliscussion With dne another fo 1
identify Where they agree and Where they #liffer dn the Issues. JAdlditionally, judges br 1
arbitrators fhay ask @uestions @f @achéxpert directly tb hake dertain they anderstand the 1
issuesand fhe &éxpert’s festimony. IDepending tn the fules of the proceedings attorneys 1
for bhoth &ides tnay &r finay fhot he allowed fo guestion the &éxperts. 1

1

What Are The Goals Of Hot Tubbing? 1
1
Basedan the literature aswell asdiscussion With testifying éxpertswho have participated 1
in hot fubbing firoceedings, the goals &f &xpert dvitness hot fubbing are fourfold: 1

To $aveftime during fhe arbitration @r frial froceedings; 1
To $ave tostsduring the arbitration ar fitigation hearings; 1
To improve the quality and éffectivenessiaf éxpert Witness testimony; and, 1
To assistthe Gourt @r ttibunal ih dnderstanding and deciding @pon the @éomplex 1
technical lssuesih dispute. 1
1
Overall, the Idea s that through hot fubbing fhe &xperts are able fo identify Where they 1
agree dn iIssues,Where they tlisagree, and, Why. IThus, the tourt dr fribunal $hould be 1
better positioned o inderstand the tomplex fiechnical issuesin dispute. JAhd, i they do 1
reach & better Ainderstanding, the guality af their decisions ¢hould improve. 1
1
Does Hot Tubbing Differ Erom Traditional Expert Witness Procedure? 1
1
Basedan the literature fieview &nd discussionsWwith éxperts Who have fparticipated ih hot 1
tubbing firoceedings, the author found & @dumber af differences hetween this firocessand 1
the Iraditional 1J.S.ZExpert Witness brocess Employed In Tonstruction Hisputes. 1THe 1
dynamics lof lhot ltubbing lare very Wdifferent from lhe Zraditional Idirect land Icross1
examination firocessdsedih W.S.&ourts and arbitrations. Algummary @f thesedifferences 1
follows. 1
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expert’s bpinion 1s Inore likely 1o tome from the bther Expert And the Tourt br 1
tribunal. 1

How Does Hot Tubbing Work +What Are The Basic $teps?1
1
There &re tonsiderable Yariations in the hot tubbing processas there is ho trystalized 1
process. Hbwever, the hasicsaf the hot tubbing firocessare $etforth helow. 1
1

In Preparation for the hearing 1
1
Hot fubbing fhay &nd dften loes tommence hefore the hearing. 1

Experts inay be allowed or gven dlirected fo ineet &nd tonfer {sometimes teferred fo 1
as lexpert tonferencing” br ljoint &xpert ineetings”). 1This karly &xpert tonferencel
allows &xperts 1o ineet and freet bne another, tliscuss the tlaim inethodology 1o be 1
employed, and the 4ource data tb lhe deviewed. T'he tost frositive @utcome @f an éarly 1
expert tonference vould be 1o hgree bn h Inethod, key kource Hocuments, Band A1
procedure fo tome fio $uch &n dgreement.11 1

1

During the &xpert tonferencesthe éxperts fnay e guestioned jbintly hy the attorneys 1
on Buch issuesis Wwhat Torensic schedule 1
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1

The Bubstance bf kach bf the Toregoing Eteps hre Teported 1o the parties And the 1
tribunal after the dompletion @f éach tep. While there s ttansparency ih this firocess, 1
there (s o indue fneddling hy the parties &r their fegal tounsel. 1

The Joint Expert Teport 1s hnalogous 10 h Bcott Bchedule’ In 1that 1t lists All 1ssuesl
remaining ih dispute With the fosition @f both &xperts &nd fleasonsfor disagreement. 1
Frequently, the issuesare prioritized in 1erms df the Hamages associatedWith gachl
issue xfrom fhe targest fo the d4mallest. The jbint &xpert fieport & Gised by the tourt tr 1
tribunal fo &tructure the dgendafor éxpert iestimony. It &lsol.. khighlights the éxtent 1
of agreement hetween the éxperts”.8 1
1

During 1the lhot ltubbing lsession,lthe lexperts dwill lthen Ifocus lon lthe lareaslof 1
disagreement. 1

At the hearing 1

1

Court Dr Arbitration hearings Employing the hot tubbing processlend 1o Iollow 1he 1

processautlined helow. 1

1

Attorneys firesent their @pening &tatementsio getthe stagefor the hearing. 1

Fact 1lwitnesses 1present 1their 1testimony 1through 1direct ltestimony land lcrossl
examination i the fraditional fnanner. 1

Experts are then hoth &worn ih by he tourt &r fribunal. 1
1

7 WUse of the “Scott Schedule” to Expedite the Resolution of Quantum Issues, International Arbitration: Managing 1
Risk In High Growth/High Risk Markets £ & Conferencefo In House Counsel &nd Executive Involved i 1

International Arbitration, K&L Gatesénd Navigant Consulting, Inc., $eptember10, 2008.

8 Hadley 1 enthall, JAre IExisting Measures Effective 10r Is Further IReform INecessaryITo IGuarantee 1
Independent Expert Evidence? Dissertation gubmitted th part fulfilment &f &n MScdegreeih Construction 1

Law & Dispute Resolution, King's College London, $eptember2017.1
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noted fhat this éstimate & neasured from fhe filing the lemand for arbitration fo the 1
issuancedf fhe fribunal’s dward &nd tloes hot Include fhe fime from fhe ihitial tlaim 1
filing antil the demand for arbitration. Mthile this 4tudy ihdicates &n dverageduration 1
for arbitration df 18.5inonths the Author is personally dware df bne arbitration that 1
continued for dearly 17 yearsftom the demand for arbitration d@ntil the ttibunal ksued 1
the dward. JAhd, & fnajor éonstruction glaims hwsuit th $outhern California Was filed 1
in 1995With fhe final tourt @lecision ksued in 2014% 19 Years later.r” Hbt fubbing k1
likely fio &horten frial @r arbitration hearings.1 1

1
Issues in tlispute harrowed * Due 1o the preparation And Bubmittal df the jointly 1

1c 1And,o thell u r t
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experts. Hbt tubbing allows & discussion, dot & érosséxamination, [ed hy triers af fact 1
without the &ttorneys $haping the Wvay gxperts present ftheir g#vidence and bpinions. 11
With gveryone in the hearing dn $ame page they $hould be inore focused dn fssuesl
rather than fheatrics dr distractions. IThus, hot fubbing s & $ignificant intrusion Ito 1
the Jadversarial system becauselt involves judges bor Jarbitrators Jjuestioning the 1
experts directly dather than the attorneys questioning their dwn éxperts @n direct and 1
opposing éxperts tn ¢rossé&xamination. 1

1

Objectivity @f 1
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Control By triers @f fact 2If ttibunal bsesdontrol &f the testimony and the questioning 1
process between 1the &xperts, the fliscussion tluring hot 1ubbing inay drift from 1he 1

real suesih dlispute, focusing fnore &n fninor ar itrelevant tssues.1 1

1
Issues hetween éxperts 4+ The talue &f ot fubbing fay diminish i the éxperts do @ot 1

know ar fiespectine another. Arila Situation like this the question and answer $essionl

between the &xperts inay tlevolve into & shouting Inatch tather than & tooperative 1
discussion &f the ssuesih dispute. 111

1
Prior Jacademic Xelationship between Experts - JA hegative Experience With hot 1

tubbing provided by & festifying é&xpert, &nd former &olleague, s detforth helow. 1

1
“In one particular case, a colleague observed that an economics expert, who was a

past student of the other expert,
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1
Advocacy by &xperts + Due 1o the informality ®f hot lubbing there Is & tisk that An 1

expert finay &lip ihto ddvocacy fole, dather than &n ihdependent, @bjective éxpert. 1

1
Expert ¢oncessions As & flesult df the ihformality &f hot fubbing, &xperts tnhay fnake 1

more toncessionstoncerning their fiositions than egal éounselwould typically allow 1

in & fraditional a&dversarial proceeding. 1

1

Risk tf dapid fesponsest As the hot flubbing processihvolves an dpen guestion and 1
answer $essionbetween gxperts as tvell aswith friers af fact, there s & potential that 1

the heed for fjuick lesponsesfo fjuestions nay be bffered Without &dequate fime for 1
thoughl Tf 1.985wTT3 1 Tf1.28 0 TD 0 Tcc <0231>Tj/TT4 1 Tf.26 0 TD -.0003 Tc.lellthere
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x It 5 important that éxperts lhe 4electedWith the fhot tubbing firocessih tind thcluding 1
the points faised I this paper. 1 in
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Overall, Xhe hoted kuccessbf hot Tubbing Jabroad keemslo butweigh Xhe Jotential 1
disadvantages. 1Disputed l1ssuesdiscussed, Bxamined, Bnd harrowed through Expert 1
conferencesprior fo the hearings are likely fo tlecreasefime &nd tostsé&xpended #luring 1
the hearings. 1A% the processfrovides &n dpportunity for judges and arbitrators fo hear 1
both &ides bf @achissue at the $amefime their inderstanding &f fhe kksueswill improve. 11
The quality @f éxpert Witness festimony $hould improve &séxperts inderstand they will 1
be questioned hy fhoth dther éxperts and the ttiers a&f fact 1
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