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Horne: Until recently, there were two main programs that 

allow a state transportation agency to assume the federal 

government’s responsibility for completing the environmental 

process under NEPA.

 » NEPA Assignment (23 U.S.C. 327): Formally known as 

the Surface Transportation Project Delivery Program, this 

program allows states to take on all classes of actions 

under NEPA, including EAs and EISs. States are assigned the 

environmental review responsibilities of federal agencies. 

The requirements for review are the same, but the state 

is responsible for completing that review, rather than a 

federal agency such as the Federal Highway Administration, 

the Federal Transit Administration, or the Federal Railroad 

Administration.

 » CE Assignment (23 U.S.C. 326): This program allows 
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funding agency as an intermediary. It gives states a seat at the 

table during discussions with federal agencies and a direct line 

of communication.

More control can also mean more flexibility. When recently 

overseeing the NEPA Assignment program in Alaska, one of the 

biggest benefits I observed was the ability to innovate without 

having to ask FHWA for permission on every adjustment. The 

environmental requirements we met did not change, but how 

we met them — the procedures and forms and processes — 

could flex and become more efficient.

NEPA Assignment also helped deliver more transportation 

benefits to the public sooner. If you can complete major 

projects faster and cheaper, there’s more capacity in your 

pipeline. And that means there should be more federal aid 

available for other projects.

Q. WHY HAVEN’T MORE STATES USED THEM? WHAT ARE 

THE DRAWBACKS OR HURDLES?

Nulton: The hesitations can vary. In the case of this new 

pilot program, it requires state environmental requirements 

that are stricter than federal requirements and a current 

NEPA Assignment agreement. Only seven states currently 

have full NEPA Assignment and not all of those have state 

environmental regulations that are as strict or more so than 

federal requirements.

When pursuing CE or NEPA Assignment, some states may have 

a great relationship with their federal agency contacts and 

may not want to put in the time and effort to change a process 

that seems to be working well already. Depending on the state, 

some also deal with the EA/EIS process much less often, with 

a handful of projects every few years, making the benefits less 

appealing.

Horne: The whole application process is a large hurdle, as it’s 

complicated and requires an upfront investment to complete. 

Relying on the expertise of those who have gone through it 

before and understand the process will help, but it will still 

require a concerted effort on the part of state leadership.

A major concern for many states is the required limited waiver 

of sovereign immunity. This action, which typically requires 

legislative approval, means states can then be sued in federal 

court for their NEPA actions and decisions. Because this waiver 
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